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BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

ILLICO INDEPENDENT OIL CO.,
Petitioner,
V.

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,
Respondent.

)
)
)
)
)
)
)

PCB
(LUST Permit Appeal)

NOTICE OF FILING AND PROOF OF SERVICE

To:  John T. Therriault, Acting Clerk
Illinois Pollution Control Board
100 West Randolph Street

Division of Legal Counsel
Illinois Environmental Protection Agency
1021 North Grand Avenue East

State of Illinois Building, Suite 11-500 P.O. Box 19276

Chicago, IL 60601

Springfield, IL 62794-9276

PLEASE TAKE NOTICE that I have today electronically filed with the Office of the
Clerk of the Illinois Pollution Control Board, pursuant to Board Procedural Rule 101.302 (d), a
PETITION FOR REVIEW OF THE AGENCY LUST DECISION, a copy of which is herewith
served upon the attorneys of record in this cause.

The undersigned hereby certifies that a true and correct copy of this Notice of Filing,
together with a copy of the document described above, were today served upon counsel of record
of all parties to this cause by enclosing same in envelopes addressed to such attorneys with
postage fully prepaid, and by depositing said envelopes in a U.S. Post Office Mailbox in
Springfield, Illinois on the 22" day of June, 2017.

BY:

BY:

Patrick D. Shaw

LAW OFFICE OF PATRICK D. SHAW
80 Bellerive Road

Springfield, IL 62704

217-299-8484

pdshawllaw@gmail.com

Respectfully submitted,

ILLICO INDEPENDENT OIL CO.,
Petitioner,

LAW OFFICE OF PATRICK D. SHAW

/s/ Patrick D. Shaw
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

ILLICO INDEPENDENT OIL CO.,
Petitioner,

PCB
(LUST Permit Appeal)

V.

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,
Respondent.

N N N N N N N N

PETITION FOR REVIEW OF AGENCY LUST DECISION

NOW COMES Petitioner, ILLICO INDEPENDENT OIL CO., pursuant to Section
57.7(c)(4) of the lllinois Environmental Protection Act, 415 ILCS 5/57.7(c)(4), and hereby
appeals the Agency’s final decision, modifying a plan and budget, stating as follows:

1. Petitioner has owned and operated an active service station in the City of Peoria,
County of Peoria, Illinois, which has been assigned LPC # 1430655263.

2. On December 3, 1992, releases were reported from five underground storage
tanks at the site, consisting of three 12,000 gallon gasoline tanks, one 12,000 gallon diesel fuel
tank, and one 6,000 gallon kerosene tank. These releases were assigned Incident Number 1992-
0569.

3. On November 15, 1993, the Office of the State Fire Marshal issued an eligibility
and deductibility determination finding the owner/operator eligible for reimbursement for
corrective action costs for the five tanks.

4. Ownership of the property and the tanks changed hands over the years, and in
December 14, 2015, lllico Independent Oil Company, through its consultant submitted a
corrective action plan and budget, which proposed in relevant part to remove the five
underground storage tanks and their associated piping, and with access gained by the removal of
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the tanks, excavate and dispose of surrounding soils contaminated above site-specific Tier 2 site
remediation objectives.

5. On December 30, 2015, the Office of the State Fire Marshal issued an eligibility
and deductibility determination to Illico Independent Oil Company finding it eligible for
corrective action costs for the five tanks.

6. Starting in January of 2016, the five tanks and associated pipes were removed, and
pumped of remaining residual free product. Residual highly contaminated groundwater and
groundwater exhibiting a sheen was encountered in the excavation pit and removed with a
vacuum pump. Contaminated soils in excess of the site-specific Tier 2 soil remediation
objectives were removed and confirmation soil samples were taken.

7. Due to the continuing presence of contamination revealed at the time of the tank
removals, Incident Number 2016-0095 was reported.

8. On November 29, 2016, the Illinois EPA rejected the corrective action plan solely
for the reason that the reviewer questioned whether the soils were shown to be above Tier 2
remediation objectives.

9. On January 16, 2017, Petitioner, through its consultant submitted a new corrective
action plan and budget, pursuant to 415 ILCS 5/57.7(e), which authorizes the filing of a
corrective action plan and budget after corrective action is performed.

10.  The submittal provided new analytical support for the conclusion that soil
contamination immediately adjacent to the underground storage tank pit is above site-specific
Tier 2 remediation objectives, and information about corrective action activities performed.

11.  On May 17, 2017, the lllinois EPA issued its decision, modifying the corrective
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action plan and budget. A true and correct copy of the letter is attached hereto as Exhibit A.

12.  While the letter contains numerous modifications, the issue raised in this appeal is
modification number 12, and those modifications to the plan and budget premised on it:

The owner/operator shall not remove the underground storage tanks (USTs),

piping, and pump islands because the owner/operator has not demonstrated

that the USTs, piping, and pump islands must be removed to access backfill/

soil that contains contaminants at concentrations greater than the Tier 2

remediation objectives.

13. Pursuant to Board regulations, eligible corrective action costs expressly include:

The removal and disposal of any UST if a release of petroleum from the UST

was identified and IEMA was notified prior to its removal, with the exception

of any UST deemed ineligible by the OSFM;

(35 1ll. Adm. Code 8§ 734.625(a)(12))

14. Each tank removed in the budget had a release reported prior to its removal and
had been deemed eligible by the OSFM. Accordingly, neither the Act, nor the Board regulations,
would be violated by approving the removal of these tanks.

15.  While eligibility for the cost of removing and disposing of underground storage
tanks is not conditioned on demonstrating need to access contaminated soils, in the alternative,
removal of the tanks was necessary to eliminate the source of the contaminated soils and to
access and remove soils contaminated above the Tier 2 site remediation objectives.

16. In addition, while pump islands are not considered underground storage tanks in
the Board’s regulations, no special costs were incurred in relation to any because reimbursement
was only sought for replacement of concrete. There is no rational basis to preclude removal of

pump islands above soil to be removed, while approving payment for concrete replacement

above soil to be removed.
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17. The subject Illinois EPA letter was received by certified mail on May 19, 2017,
which is 34 days from the date this appeal is being filed, and therefore timely.

WHEREFORE, Petitioner, ILLICO INDEPENDENT OIL CO., prays that: (a) the
Agency produce the Record; (b) a hearing be held; (c) the Board find the Agency erred in its
decision, (d) the Board direct the Agency to remove modification #12 from the Corrective Action
Plan, and all associated modifications to the plan and budget based upon it, (e) the Board award
payment of attorney’s fees; and (f) the Board grant Petitioner such other and further relief as it

deems meet and just.

ILLICO INDEPENDENT OIL CO.,
Petitioner

By its attorneys,
LAW OFFICE OF PATRICK D. SHAW

By:  /s/ Patrick D. Shaw

Patrick D. Shaw

LAW OFFICE OF PATRICK D. SHAW
80 Bellerive Road

Springfield, IL 62704

217-299-8484

pdshawllaw@gmail.com
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